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al{ anf# <a r#la mar sriits raa & at as grmt a 4fa zanRnf Rt
sag ga 3rf@rant at 3rat u g+auma Igr a raar & I .

Any person aggrieved by this Order-In-Appeal may file an appeal or revis.ion application, as the
one may be against such order, to the appropriate authority in the following way:

Revision application to Government of India:

() 4u Ira zyc or@)fzr , 1994 #t et 3rRt sat; g mcai cB" GfR ~ ~ ~ cITT
"'3""4"-tfRT cB" ~~ 4-<~cb iB- 3RiT@ gterur 3n4a=a 3ref era, #rdif, fcR'c=r l--j-511c1ll, m
f@qt, aft ifGr, Rta tu,a, ir f, { fact : 110001 mt atstaft
(i) A revision application lies to the Under Secretary, to the Govt. of India, RE?vision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, p·arliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by f rst
proviso to sub-section (1) of Section-35 ibid:

@ii) zqf m # zf #a ma ii sa ht it~al an fan#t ssrr.zu 3rI arr i za
fcl,m osrz aw susrm a a uidgy mf i, zu fcl,m 'f!O-Sl•II'< rt .Auer ark az fan#t

"B m fcnm q0gr/ ·m 1=ffc1" 4fan k hr g& et I

case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
factory or from one warehouse to another during the course of proce_!3sing of{the goods in a
se or in storage whether in a factory or in a warehouse. .,. .
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~ cB" ~ fcl?"m ~ m ~ if PJ;qrfaa 1=fTc'f LJx m 1=fTc'f cB" fclP!l-Jf.01 if 0q£l1i1 ~ ~
1=fTc'f LJx '3('91tirJ ~Re ami # itma a ar fa#t I, zu gear PJ;qffaa t 1

(A)

(B)

In case of rebate of ·duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India. ·

sf zcco ar Iara fag f@ qra # as (hara u per at) Ruf f5 '+zr 'B@' 'ITT I

In case of goods exported outside India export to Nepal or Bhutan,. without payment of
duty.

~ '3NIG'"1 c#i' '3NltirJ ~ cB" :fTdFl a fg it sh fsr at r{ & sit ha arr
uit ga er ya fm a garRa snga, sr4ta &RT tffffif c!T ~ "CJx ?TI GfTCt if fctro
3rf@fu (i.2) 1998 eITr 109 err fga fag Tg st

) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998. .. · 0

!:

(@) a sura yea (r#ta) Pala6l, 2001 cB" ~ 9 cB" 3TT'flTTf fclPJfe:i:c, m~ ~-E; ~
ql" 4fit #, hfa ark a uR ark fa fa#ta a 'l-J'R-f cB" ii"1a-<ie>1-~ ~~
3rat at at?t ufji rr fr 3a fhu urat alRg tr er arr g.l gr sfhf
cB" 3WIB m 35-~ if Rtfl"ffii i:#r cB" :fTdR cB" ~ cB" Wl2I -tr~-s~ c#I' ~ -m iGfr
afeg I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on wh ch
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. ·

(2) Rfcl'J1rJ ~ cB" Wl2I 5ei iava a vs arr u} qr Uva art mm m 200/-~
:fTdR at mg 3jk us icaa ga ala ~~'ITT cTT 1000/- c#I' tf5Nf :fTdR c#i' ~ I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

flt zrca, ala sgraa zca vi har 'cM~-~cB" ~~:-':
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(«) 3tu snla zres 3rf@fu, 1944 c#i' t:TRT 35-6TT/35-~ cB" 3TT'flTTf:- ,

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(cp) '3cfdfc;Jftia 9Rv\:9q 2 (1) cf) if~~ cB" 3@lclT at ar4ta, sr@tat a mav#ta zc,
a4hr sgra zyca viaaz 3r4h#hr -Inf@raw(Rrbz) #t uf?a 2±ftu 4)Rear, 31en€rare
# 2'1al, sgIf] 4d , G7al ,fey+R, 34narsld-aooo4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT; at
~oor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad: 380004. in case of appeals
/-o.-a.:i~E.._:';;."'.'W!: than as mentioned in para-2(i) (a) above.
> ° "e,%,° «e ?%# ta8 $a\ "s ;#,~ . '
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the placewhere the bench of
the Tribunal is situated.

(3) zf@ ga srrhr i a{ re sr?sii at rmrsir at re@ha pea sitar frg #ha ar grar
sqfaa air fan urn afe; gr qea sag ft fa far rt sf a fg
zrerrRerf 3r))1 mrznf@raur at ga rat zn tur st va arr4a f@au uar &t
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/.,. for each.

(4) nrarau zgear3rf@,fr 197o zrmiif@era #t rgfr-4 sia«fa fefRa fag arr 5a
37a zar per?g zrenferf Rofu ,Tf@rant # 3ml rats #l ga ,Ru s.6.so h
cb 1.-lJ Ill I C'1 ll ~ ftcBc WIT m,=rr~ I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) z it ii@r cal al Rirta ara fuii at it ft er1 nraffa fan urar & it .
Rt zrc, tr sqra yea vi tarsrfl#ta nrzu@raw (aaffa@) fu, 1982 fRga
21

Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

as v#tr zrc, at; Gara cs vi ara 74l#tu nrznf@riv(fre),# mfr@lat
mrr ii afan4Demand) ya is(Penalty) pl 10% l:J9 \Jfl-JT~~%I~,
srfre»aqa \JfJ-JT 10~~% !(Section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)

ks4ju 3nazeas sitharah eiafa, sf@reet "afara6t tjl"r"(Duty Demanded)
a. (Section) &is ±iphazafufRa"xfr.tr;
go R@ataha3feeRtfr,
au hehfeeilkfr 6aasa2afr.

> ueqasr«if@3fausl qasr6l gearil, ar8hefra bfasfs fear «r•
For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of tile
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

. Under Central Excise and Service Tax, "Duty demanded" shall include:
(xcvii) amount determined under Section 11 D;
(2<cviii) amount of erroneous Cenvat Credit taken;
(xcix) amount payable under Rule 6 of the Cenvat Credit Rules.

<r arr?r#uf rferuf@razorkrars zyes arrar yesur zus R4a1Ra gt alifag rg zyesh 10%

'3ITT' ufITTWt@~ fclq Ima ITT~~ i)r 10% WffiFl 'CR qt)' 'GIT~ °WI
;

n view of above, an appeal against this order shall lie before the Tribunal on\ payment of
the duty demanded where duty or duty and penalty are in dispute, or penalty, where
alone is in dispute." ·
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ORDER-IN-APPEAL

The present appeal has been filed by the Assistant Commissioner, CGST,

Division-VI, Commissionerate- Ahmedabad South (hereinafter referred to

as the "appellant"), _on the basis of Review Order No. 39/2022-23 dated

22.08.2022 passed by the Principal Commissioner, Central GST,

Ahmedabad South Commissionerate in terms of Section 84 (1) of the

Finance Act, 1994, against Order in Original No. CGST-VI/Dem-09/Hotel

Kalash/A/DAP/2022-23 dated 23.05.2022 [hereinafter referred to as

"impugned order] passed by the Assistant Commissioner, CGST, Division

VI, Commissionerate Ahmedabad South [hereinafter referred to as

"adjudicating authority"] in the case of MIs. Hotel Kalash Residency, 202,

Vishwa Complex, Near Navrangpura Bus Stand, Opposite Navrangpura

Jain Derasar, · Ahmedabad-380 009 [hereinafter referred to as the

"respondent"].

2. Briefly stated, the facts of the case are that the respondent were

registered with the Service Tax department and holding Registration No.

AAGFH1273ASD001. As per the information received from the Income Tax

Department, it appeared that the respondent had earned substantial

income from services amounting to Rs.1,25,08,401/- during FY. 2015-16 but

in their ST-3 returns they had declared taxable value amounting to only

Rs. 44,95,434/-. Hence, it appeared that the respondent had not paid service

tax amounting to Rs. 12,01,945/- on this differential income amounting to

Rs. 80,12,967/-. The respondent was requested vide letter dated 14.10.2020

to submit documentary evidence in respect of the income mentioned above.

However, the respondent failed to submit the required details/documents.

Therefore, the respondent was issued Show Cause Notice bearing No.

V/WS06/O&A/SCN-323/2020-21 dated 26.12.2020 wherein it was proposed

to'

A. Demand and recover the service tax amounting to Rs. 12,01,945/

under the proviso to Section 731) of the Finance Act, 1994 along with

interest under Section 75 of the Finance Act, 1994.

0

0
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B. Impose penalty under Sections 77(1)c), 77(2) and 78 of the Finance

Act, 1994.

3. The SCN was adjudicated vide the impugned order wherein the

demand of service tax amounting to Rs. 2,261/- was confirmed under the

proviso to Section 73(1) along with interest under Section 75 of the Finance

Act, 1994. Penalty amounting to Rs. 10,000/- was imposed under Section

77(2) of the Finance Act, 1994.

4. Being aggrieved with the impugned order, the appellant department

have filed the present appeal on the following grounds '

1. The adjudicating authority has erred in dropping the demand of

service tax amounting to Rs. 11,99,684/- without recording any

findings on the merit of the case.

11. No finding has been recorded as to how it has been concluded that the

income of Rs. 55, 79,135/- is exempted income and how it is covered by

Serial No.-18 of Notification No. 25/2012-ST dated 20.06.2012. It only
appeared to the adjudicating authority that the said income is covered

by the said exemption Notification.

111. The adjudicating authority has decided the matter on the basis of

what appeared to him and not on the basis of any documentary

evidence.

1v. The adjudicating authority has without verification of required

documents like invoice/ledger concluded that the declared tariff of a

unit of accommodation is below one thousand rupees per day or

equivalent and allowed exemption in terms of the said Notification.

v. No finding has been given as to how the respondent is eligible for

benefit of Notification No. 26/2012-ST dated 20.06.2012 and are liable

to pay service tax on sixty per cent of the· total taxable value of the

income charged for services provided regarding accommodation in

hotels, inn, guest house etc.

Exemption under Notification No. 26/2012-ST dated 20.06.2012 is

ubject to the condition that cenvat credit has not been availed for
·,
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providing the taxable servces. No finding has been recorded on

fulfilment of conditions of the said Notification.

vu. The adjudicating authority has at one place found that service tax not

paid is liable to be demanded under the proviso to Section 73(1) of the

Act. In the very next sentence, he has found that the respondent has

voluntarily paid applicable service tax before issuance of SCN, hence,

there is no suppression of facts and no penalty is leviable under

Section 78(1) of the Act. There is contradiction in the finding of the

adjudicating authority.

v. The finding is bad in law as for demanding service tax, extended

period is invoked and therefore, penalty under Section 78 is

mandatory. Reliance is placed upon the judgment in the case of UOI

Vs. Dharmendra Textile Processors -2008 (231) ELT 3 (SC) and UOI

Vs. Rajasthan Spinning and Weaving Mills - 2009 (238) ELT 3 (SC).

5. Personal Hearing in the case was held on 03.03.2023. Shri Jayesh

Chandala, Chartered Accountant, appeared on behalf of the respondent for

the hearing. He submitted copy of the reply submitted by them before the

adjudicating authority along with documents as cross-objection. He stated

that the demand has been raised because they had not filed the ST-3 returns

for October, 2015 to March, 2016. However, they had paid the applicable

service tax.

6. In the cross-objection submitted during the course of personal

hearing, the respondent have, contended, inter alia, as under :

»» The gross value of service provided by them during October, 2015 to

March, 2016 was Rs. 80,12,967/- for which no service tax return was

filed. Due to which there is a difference in the gross value as per ST-3

returns and ITR.

» They have made payment of service tax amounting to Rs. 1,07,539/
and Rs. 1,18,511/-.

»» They submit copies ofITR for F.Y. 2015-16, ST-3 returns for the period
a.

April to September, 2015, Audit Report for F.Y. 2015-16,

0

0
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worksheet for calculation of gross turnover and service tax calculation

for the period from October, 2015 to March, 2016 and service tax

challans.

7. I have gone through the facts of the case, submissions made in the

Appeal Memorandum, the cross-objections filed by the respondent and the

materials available on records. The issue before me for decision is whether

the impugned order passed by the adjudicating authority dropping the

demand of service tax amounting to Rs. 11,99,684/-, in the facts and

circumstances of the case, is legal and proper. The demand pertains to the

period FY. 2015-16.

8. I find. that the respondent was issued SCN on the basis of the data

received from the Income Tax Department and the respondent was called

upon to submit documents/details in.respect of the service income earned by

them. However, the respondent failed to submit the same. Thereafter, the

respondent was issued SCN demanding service tax by considering the

differential income earned by them as income earned from providing taxable

services. The respondent have contended in their cross-objection to the

appeal as well before the adjudicating authority that the difference in

income reported in the ITR and the ST-3 returns was on account of the fact

that they had not filed the ST-3 return for the period from October, 2015 to

March, 2016. However, they had paid the service tax for the said period.

Considering the submissions of the respondent, the adjudicating authority

had allowed the benefit of Notification No. 25/2012-ST dated 20.06.2012 and

Notification No. 26/2012-ST dated 20.06.2012 and dropped the demand of

service tax amounting to Rs. 11,99,684/-.

8.1 It is observed that the appellant department has filed the present

appeal on the grounds that the adjudicating authority has not given any

finding as to how the respondent is eligible for exemption under Notification

No. 25/2012-ST dated 20.06.2012 and that the adjudicating authority has ·· -

not given any finding as to whether the respondent had fulfilled the

, · ed condition of not availing cenvat credit to be eligible for the benefit
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of Notification No.26/2012-ST dated 20.06.2012. In this regard, it 1s

observed that the adjudicating authority has at Para 12 of the impugned

order recorded that he had gone through the ledgers of income for the period

under dispute. It is also observed that the respondent had submitted before

the adjudicating authority copy of their ST-3 returns filed for the period

from April, 2015 to September, 2015. The respondent have also submitted

a copy of the same as part of their cross;objection.

8.2 I have perused the ST-3 returns filed by the respondent for the period

from April, 2015 to September, 2105 and find that the respondent had in

their returns claimed the benefit of Notification No. 25/2012-ST dated

20.06.2012 and Notification No. 26/2012-ST dated 20.06.2012. From the

grounds of appeal filed by the appellant department as well as the.materials

available on record, it is observed that the department had never raised any

objection to the assessment adopted by the respondent by availing the

benefit of the said Notifications for the period from April, 2015 to

September, 2015. Further, the service tax calculation submitted by .the

respondent before the adjudicating authority was arrived at by availing the

benefit of the said Notification. The adjudicating authority has rightly

accepted the contentions of the respondent and allowed the benefit of the

said Notifications and also accepted the calculation of the service tax

payable by them, with the modification that the respondent was found to

have. short paid service tax amounting to Rs. 2,261/- on account of non

payment of Swachh Bharat Cess. The appellant department have not

brought. on record any material to indicate that the respondent was not

eligible to avail the benefit of the said Notification. Therefore, without
\

bringing on record any evidence, the appellant department cannot challenge

the availment of the said Notifications, particularly considering the fact

that the benefit of these Notifications availed by the respondent for the

previous quarter has not been objected toby the department. Further, the

demand has been raised only on account of difference of income observed on

reconciliation of income tax data with those of ST-3 returns. It is also

undisputed that the respondent had though not filed the ST-3 returns for

2015 to March, 2016, they had paid the applicable· service tax on

0

0
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their own assessment before issuance of SCN. Hence, the contention of the

appellant department is not legally sustainable.

8.3 As regards the contention of the appellant department that the

adjudicating authority has not given any finding as to whether the

respondent had fulfilled the condition of Notification No.26/2012-ST dated

20.06.2012 i.e. whether they had not availed cenvat credit; it is observed

that the respondent had in their ST-3 returns for the period from April, 2015

to September, 2015 indicated that they have not availed cenvat credit. I

have perused the ST-3 returns filed by the respondent for the said period

and find that the respondent have not availed any cenvat credit. Therefore,

Q there was no reason for the adjudicating authority to deny the benefit of the

said Notification in the absence of any evidence indicating that the

respondent had availed cenvat credit. Considering these facts, I am of the

considered view that there is no merit in the contentions of the appellant

department.

9. The appellant department has also contended that there is a

contradiction in the impugned order inasmuch as the adjudicating authority

has confirmed the demand under the proviso to Section 73(1) of the Finance

Act, 1994 but held that there was no suppression on the part of the

respondent and therefore, was not liable for penalty under Section 781). It
. \

is the contention of the appellant department that once service tax has been
I .

demanded by invoking the extended period, imposition of penalty under

Section 78'bf.-:eh@-·Finance Act, 1994 is mandatory. I have considered the

contention of the appellant department and find that it is not clear whether

the appellant department seeks dropping of the demand of service tax

confirmed by the adjudicating authority or imposition of penalty under

Section 78 of the Finance Act, 1994. The appellant department has not

challenged the finding of the adjudicating authority that there was no

suppression of facts on the part of the respondent. The natural corollary is

that the demand of service tax confirmed by the adjudicating authority by

::-; : · king extended period is not legally sustainable as the same is not as per
$

%%s sions of law. The appellant department has, without challenging the
As,It; u '

±k
,
3......a.

0
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finding of the adjudicating authority of there being no suppression of facts,

sought imposition of penalty under Section 78 of the Finance Act, 1994. It

is an undisputed fact that if there is no suppression of facts, the extended

period of limitation cannot be invoked. The confirmation of demand of

service tax under the proviso to Section 731) of the Finance Act, 1994 is not

a subject matter of the present appeal and therefore, the same is not being

dealt with. However, considering the fact that the adjudicating authority

has clearly held that there was no suppression of facts on the part of the

respondent and considering that this has not been challenged by the

appellant department, I am of the considered view that the contention of

the appellant department regarding imposition of penalty under Section

78(1) of the Finance Act, 1994 is totally devoid of merit and, hence, rejected.

10. In view of the facts discussed hereinabove, I uphold the impugned

order and reject the appeal filed by the appellant department.

The appeal filed by the appellant stands disposed of in above terms.

0

T
(N.Suryanarayanan. Iyer)
Assistant Commissioner (Iri situ),
CGST Appeals, Ahmedabad.

BY RPAD I SPEED POST
To

The Assistant Commissioner,
CGST, Division- VI,
Commissionerate : Ahmedabad South.

M/s. Hotel Kalash Residency,
202, Vishwa Complex,
Near Navrangpura Bus Stand,
Opposite Navrangpura Jain Derasar,
Ahmedabad-380 009

....±eras4,s>
- Khilesh Kumar )

Commissioner (Appeals)
Date: 24.03.2023.

Appellant

Respondent

0
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Copy to'
1. The Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Principal Commissioner, CGST, Ahmedabad South.
3. The Assistant Commissioner HQ System), CGST, Ahmedabad South.

(for uploading the OIA)
4Guard File.
5. P.A. File.




